
	  

Early	  Journal	  Content	  on	  JSTOR,	  Free	  to	  Anyone	  in	  the	  World	  

This	  article	  is	  one	  of	  nearly	  500,000	  scholarly	  works	  digitized	  and	  made	  freely	  available	  to	  everyone	  in	  
the	  world	  by	  JSTOR.	  	  

Known	  as	  the	  Early	  Journal	  Content,	  this	  set	  of	  works	  include	  research	  articles,	  news,	  letters,	  and	  other	  
writings	  published	  in	  more	  than	  200	  of	  the	  oldest	  leading	  academic	  journals.	  The	  works	  date	  from	  the	  
mid-‐seventeenth	  to	  the	  early	  twentieth	  centuries.	  	  

	  We	  encourage	  people	  to	  read	  and	  share	  the	  Early	  Journal	  Content	  openly	  and	  to	  tell	  others	  that	  this	  
resource	  exists.	  	  People	  may	  post	  this	  content	  online	  or	  redistribute	  in	  any	  way	  for	  non-‐commercial	  
purposes.	  

Read	  more	  about	  Early	  Journal	  Content	  at	  http://about.jstor.org/participate-‐jstor/individuals/early-‐
journal-‐content.	  	  

	  

	  

	  

	  

	  

	  

	  

	  

JSTOR	  is	  a	  digital	  library	  of	  academic	  journals,	  books,	  and	  primary	  source	  objects.	  JSTOR	  helps	  people	  
discover,	  use,	  and	  build	  upon	  a	  wide	  range	  of	  content	  through	  a	  powerful	  research	  and	  teaching	  
platform,	  and	  preserves	  this	  content	  for	  future	  generations.	  JSTOR	  is	  part	  of	  ITHAKA,	  a	  not-‐for-‐profit	  
organization	  that	  also	  includes	  Ithaka	  S+R	  and	  Portico.	  For	  more	  information	  about	  JSTOR,	  please	  
contact	  support@jstor.org.	  



1TWN35AWHNQDOW9$LAWS 

By F. I. HERRIOTT, PH. D. 

Our trite saying that "America, is but, another name for 
Opportunity " might well be changed to " America is but 
another name for Experiment." It is no exaggeration to 
say that the people of the United States have done more 
experimenting in the making of laws and in the administra 
tion of government than the people of any other nation on 
the globe. This has resulted chiefly from the nature of our 

multiform government that is at once federal and national, as 

regards the relations of States to each other and to the 

National Government. Within our national jurisdiction there 
are practically half a hundred sovereign Sta,tes each and all 
engaged in practicing the methods and arts of self govern 
ment. There is but little let or hindrance to experimenta 

tion in the making of laws and institutions. 
' But while there is the greatest range of freedom for 

originality there is a surprising simila,rity in the funda,men 
tal principles of our laws and in the primary institutions of 
the States. English common law and traditions are our com 

mon heritage and constitute the ground work of our institu 

tions. But what may be called the acquisitive or adaptive 
disposition oif Americans leads to the prompt observation of 

the workings of laws 'in other States and to their adoption 
where they work well. Moreover, by reason of our peculiar 
mode of creating territories out of the national domain it 

has generally happened that the laws of parent or adjacent 
territorial organizations have been continued or "extended" 

over the new territorial acquisitions; or they have been im 

posed ad interim. until the inhabitants could assemble their 

'Reprinted from Annals of Iowa, July, 1904. 
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law-makers and enact a body of laws. But from the nature 
of the conditions confronting pioneers they were almost cer 
tain to adopt bodily the laws of their ancestral States. The 
social traditions and political inheritance of the first inhabi 
tants, or rather the dominant elements determined whether 
the laws of this or that State were adopted. 
We have some interesting examples of such transplanting 

of law.s in the establishnment of the territories of Iowa and 
Oregon. When Iowa was given a separate territorial exist 
ence in 1838 the laws of Wisconsin were "extended" over 
the new Territory. The bulk of the laws adopted, however, 

were those taken over from Michigan when Wisconsin was 
cut off from that jurisdiction in 1834; and the myajor portion 
of those were the growths from the ordinances mnade for the 
government of the old Northwest Territory pursuant to the 
great ordinance of 1787. But the members of the first ter 
ritorial legislature of Iowa knew little and ea-red less about 
the genealogy of the laws they enacted in 1838-39. They 
were but little learned in laws or in law-making. They had 
no new and radical notions to promote. The late Theodore 
S. Parvin, who was the first secretary of the counnil or senate 
in 1838-39, has told us how little the members. knew of the 
real needs of the people, how ignorant they were of law-mak 
ing, how they selected here and there from the statutes of 
various States as fancy or State pride prompted them; how 
each member felt in duty bound to get as large a number of 
the laws of his own State enacted by the new Territory. I The 

matter that was inmportant and urged was to inaugurate the 
new government and it did not signify much to them one 
way or other what laws were adopted so that they gave the 
people the form and substance of laws that would sa,tisfy the 
traditional notions. Professor Jesse MIacy has shown us 2 
how reinote often the laws actually adopted were from cor 

responding to or regulating the actual life an(d conduct of 

'See Professor Macy's Inistitutional Beginnings in a Western State: Annals of 
Iowa, 3d series, vol. V, p. 337. 

21bid. 
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the daily affairs of the people in the first years of the terri 

tories. 
We have in Oregon, however, a striking instance of the 

conscious and deliberate adoption bodily of the laws of 

another State. The event was of more than academic interest 

to us in Iowa as the laws adopted by the pioneers in Oregon 

were the statutes eiaacted by our first territorial legisla.ture 

in 1838-39. 
The settlement of Oregon constitut.es one of the romantic 

chapters in our pioneer history and not the least noteworthy 

in the annals of the diplomacy of our National Government. 

Long continued efforts were made to arouse effective interest 

in that region; but with meagre results. From 1820 on to 

1829, John Floyd, of Virginia, and Thomas H. Benton, of 

Missouri, had striven earnestly in Congress to induce the 

National Government to take vigorous steps to establish our 

authority in that region and to give the pioneers the protec 

tion of laws and institutions established in accordance with 

our forms and processes. But they failed. In 1838, how 

ever, another champion arose in the person of Lewis F. Linnn, 
another senator from Missouri. He, like his collea.gue Ben 

ton, sought to arouse public interest in the vast territory in 

the far Northwest and between 1839 and 1843, the year of 

his death, introduced various bills and resolutions relating to 

Oregon, one of which in particular is of interest to Iowans. 

Meantime events were rapidly conspiring in Oregon to 

bring matters to a crisis. The settlers were more or less 

divided in their allegiance. There were the active friends 

and adherents of the Hudson Bay Company. The Americans 

were greatly disturbed by local dissensions, personal jealous 

ies, contentions with the Indians, and religious rivalries. All 

these things thwarted united, consistent, and continuous 

efforts to bring about the establishment of our national* au 

thority. In 1841 the need of civil organization was made 

apparent on the death of a noted settler, Ewing Young, near 

the Methodist Mission station in the Willamette Valley. IHe 

died without heirs and how to distribute his property so as 
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to give valid title brought home to the settlers the fact that 
they were in a land without laws and government. Steps 

were taken to bring about the establishment of some form of 
government. As a consequence of their proceedings one Dr. 
Ira L. Babcock was appointed Supreme Judge with probate 
powers, and it was resolved that "until a code of laws be 
adopted by this community Doctor Babcock be instructed to 
act according to the laws of the State of New York."' [2] Va 
rious efforts were made between 1841, after that resolution 
was taken, and 1843, to get under headway with the new 
government, but they availed little until May 2, 1843. On 
that date a meeting took place at Champoick (also given 
Champoeg), between Salem and Oregon City, where amidst 
tense feeling and by a close vote it was decided to establish 
a "Provisional Government" and a committee of nine were 

designated to draft a plan and to report to the people on 
the 5th of July following. Speaking of that committee and 
its work, Mr. J. R. Robertson, of Oregon, writing in 1900, 
observes: 

"This committee is of great importance in the history of 
civil government in Oregon, because of the responsibility 
which rested upon it, and because of the excellence of its 
work. Its members were neither learned nor acquainted with 
the law, but they possessed good judgment and common sense. 
Their meeting place was an old barn belonging to the Meth 
odist Mission. "3 

The report of the committee is interesting and instructive. 
It exhibit,s the politica-l thought and habits and wishes of 
the pioneers, uninfluenced by the immediate surroundings of 
civilization and the formal procedure and political ceremony 
so important in the operations of political institutions. We 
have there a practical illustration of the creation of a civil 

'See Quarterly of the Oregon Historicai Society, vol. II, p. 101. Article by 
H. W. Scott on "The Provisional Government." 

[2A note in H. H. Bancroft's History of Oregon, vol. I, p. 294, says: "At this 
time there was but one copy of the laws of the State of New York in the colony." 
-EDITOR.] 

3 Quarterly of the Oregon Historical Society, vol. I, p. 35. 
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society somewhat after the fashion dreamed of by Rousseau; 
and what is more, we perceive some of the notions expounded 
by the French philosopher. The document. presented sets 
forth exalted principles of civil liberties and righteousness. 
We, the people of Oregon Territory, for purposes of mutual 

protection, and to secure peace and prosperity among our 
selves, agree to a.dopt the following laws and regulations until 
such time as the United States of Americ-a extends their juris 
diction over us. 

Be it therefore enacted by the free citizens of Oregon 
Territory: 

For the purpose of fixing the principles of civil and re 
ligious liberty, as the ba.sis of all laws and constitutions of 
government that may hereafter be adopted. 

Be it enacted that the following articles be considered as 
the articles of a compact, among free citizens of this 
Territory.' 

There then follow a series of articles specifying the funda 
mental rights and privileges that should never be denied to 

the inhabitants of the Territory, and setting forth in consid 
erable detail the nature, powers and methods of administra 

tion of a number of offices of the new government. Article 
12 of section 2 of the proposed Art.icles, reads as follows: 

The laws of Iowa Territory shall be the laws of this Terri 
tory, in civil, military, and criminal cases; where not other 
wise provided for, and where no statute of Iowa applies, the 
principles of commono law and equity shall govern. [ 2] 

After this comprehensive section the committee with super 
fluoius caution proceeds to particularize a number of the 
statutes of Iowa that shall be the law under the new govern 
ment, e. g., those relative to weights and measures, to wills 
and testaments, vagrants, elections, etc. Then again in Ar 

ticle 19 the following resolution is inserted: 

'The extracts from the "Report" of the legislative committee given above are 
taken from a typewritten copy given the Historical Department of Iowa by Pro 
fessor Edmond S. Meany, Head of the Department of History in the University 
of Washington. 

[2A note in J. Henry Brown's "Political History of Oregon"-Provisional Gov 
ernment, vol. I, p. 102, says: "There was only one law book at this time in Oregonl 
and that was a copy of the Statutes of Iowa."-EDITOR.] 
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Resolved, That the following portions of the laws of Iowa., 

as laid down in the statute laws of the Territory of Iowa, 

enacted at the first session of the legisla.tive assembly of said 
Territory held a.t Burlington, A. D;., 1838-9, published by au 

thority, Du Buque, Bussel, and Reeves, printers, 839. Cer 

tified to be a correct copy by Wm. B. Conway, Secretary of 
Iowa Territory, be adopted as the laws of this Territory. 
Viz: 

There are listed by title with reference to the pages whereon 

found in the collection referred to in the resolution some 

thirty-seven laws, including those already mentioned in Ar 

ticles 13, 14, and 15.' 
This draft of a constitution or articles of government was 

adopted at the meeting at Champooick, July 5, 1843. The 

subsequent history of the Provisional Government that con 

tinued until the erection of the Territorial Government in 

1848- [9] it is not necessary here to follow. The instrum.ent 

underwent some changes, but none that vitally changed the 
character of the original "compact." 2 Under it their gov 

ernment, said one of their chroniclers, was " 'strong without 

an army or navy, and rich without a treasury,' and 'so effect 
ive that property was safe, schools established and supported, 

contracts enforced, debts collect.ed, and the majesty of the 
law vindicated.' ` 

The question presents itself, why did the pioneers of Ore 
gon select the laws of Iowa for the regulation of their private 
and governmental affairs? Why choose the laws of Iowa 

The officers of the Provisional Government did not have a very staunch faith 
in the efflcacy of the article 12 of section 2 given as we find the "Executive Com 

mittee" in their report to the legislature urging that "the militia law of Iowa" 
and "that the laws of Iowa be taken into consideration concerning blacks and 
mulattoes." See their message of June 18, 1844, given in Bancroft's History of Ore 
gon. Vol. I, pp. 429, 430. 

2 In 1845 the legislature refused to call their articles of governmnent a "constitu 
tion" but referred to it in submitting a revision to the people for approval as a 
"compact." 

3 Quoted by Robertson: Ibid, p. 39. In the "Organic Law" drafted in June, 
1845, and adopted by the people at an election July 26, all specific reference to 
Iowa's laws was omitted. See "organic and other general laws of Oregon," 1843 
1872, pp. 46-51. 
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rather than those of Illinois, Michigan, Ohio, Pennsylvania, 

New York, or Massachusetts? Why, after the resolution di 

recting the use of the laws of New York, did the committee 

set them aside and select the laws of the new Territory on 

this side the Mississippi? Did the members of that com 

mittee that met in the barn of the Methodist Mission have 

before them the statutes of those several States and after due 

examination and deliberation decided that the laws of Iowa 

were most fit for their eircumstances? What suggested and 

what induced the adoption of the committee's report that the 

laws of Iowa should be a.dopted? In 1843 Iowa was but little 

more than a nanme to the people of the East, let alone to the 

pioneers of that remote Northwest. It could hardly be that 

many of Iowa's first settlers had left, our eastern counties and 

journeyed across the Missouri and over the mountains, or 

around by Darien and up the coast and found lodgment in 

the valleys of the Columbia.' Bancroft asserts that the early 

settlers in Oregon were not -familia,r with the laws of Iowa 

which they had adopted.2 What then led to their adopt-ion? 

It is not unlikely that some of the committee that drew 

up the original draft for the articles providing for the Pro 

visional Government possessed or happened to get possession 

of a copy of the Iowa laws enacted in 1838-39, and thus it 

was mere chance, and the urgency of circumstances, that 

pressed the settlers on to the speedy establishment of some 

form of government that brought about the transplanting of 

Iowa's first l.aws to Oregon. It is to be rec,alled that the Ter 

ritorial Printer at Burlington was delayed for months in 

publishing our first laws because he could not get a copy of 

'There is evidence that Iowans were very much interested in Oregon and in 
the emigration to the Columbia. In April, 1843, was organized at Bloomington, 
Iowa, (now Muscatine) the "Oregon Emigratlon Company." David Hendershott 
(a member of the third legislature of Iowa that met at Burlington in 1841) pre 
sided at the meeting April 1. On April 19, a mass meetingwas held at Blooming 
ton, in which Geo. M. Hinkley of Louisa County was in the chair and it was de 
cided to favor the organization of a company to start for Oregon May 10. See ex 
tracts taken from Iowa Territorial Gazette and other papers given in the Oregon 

Historical Quarterly. Vol. 2, pp 191-192, pp. 390-392 and vol. 4, pp. 177-178 and 
pp. 403-404. 

2 See H. H. Bancroft's History of Oregon. Vol. I, p. 428. 
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the statutes.' So that it is n(ot at all inmprobable the pioneer 

law-makers of Oregon had only the choice of the Iowa statutes 

or nothing. 
Another explanation miay be ventured, however, that is 

worthy of. consideration. As previously stated, Senator 
Lewis F. Linn, of Missouri, was an ardent chamnpion of the 

establishinent of our national authority in the disputed region 

in the North\west. Between February 7, 1838, and his death 
in 1843, he introduced a number of bills and resolutions, and 

made various reports, all looking to the same end. On De 

cember 16, 1841, Senator Linn introduced a bill in the Senate 
relative to the Oregon Territory that, among other provisions, 
extended the civil and criminal laws of Iowa over all of the 

territory west of the Missouri River, south of latitude 49 de 

grees, north of the boundary of Texas and east of the Rocky 
Mountains. In addition, the jurisdiction of Iowa was ex 

tended over all the country from the mountains to! the ocean 

between latitudes 42 and 54 degrees. The bill also provided 
that two associate justices of the supreme court of Iowa, in 

addition to those already appointed for Iowa, were to be 

placed in charge of two judicial districts to be established in 

the region there specified, wherein they' were to conduct dis 
trict courts after the manner pursued in the courts of Iowa. 
This bill was referred to a select committee which reported 
favorably, but before it came up for consideration, Lord Ash 
burton arrived in Washington to negotiate with Webster with 
a view to an a.djustment of the boundary disputes then endan 
gering the peace between England and the United Sta.tes. 
On account of the delicate situation the Senate did not de 

bate the Linn bill until 1843, when, after a lively debate, the 

bill passed the Senate February 3, 1843, by a vote of 24 to 

22; 2 but it failed in the House. 

'Annals, vol. V, 3d series, p. 358. Note of the writer in "Chapters in Iowa's 
Financial History." 

2See Benton's "Thirty Years View," vol. II, pp. 470-482, where the bill is given 
in part. There is no indication in Senator Linn's speech of the reasons that led 
him to provide for the adoption of the laws of Iowa. See Linn's speech in reply 
to thatof Senator McDuffie in opposition: Congressional Globe, 1842-43; pp. 149-155. 
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Here again a question offers, why did a senator from Mis 

souri urge the imposition of the laws of Iowa upon the people 

of Oregon? Why not those of Missouri, or Illinois, or Michi 

gan, rather than those of a fledgfling territory? Two ex 

planations suggest themselves. 
The first explanation is that Iowa was adjacent to the Ter 

ritory in controversy. It was consequently simply a matter 

of course that Senator Linn should propose to extend over 

Oregoon and the intervening region the government and laws 

of the territory lying next to the lands in question. The 

second is tha.t Lewis F. Linn, Benton's colleague in the Sen 

ate, was a half brother of Henry Dodge, the first Governor 

of Wisconsin and Iowa. They saw much of each other dur 

ing this period in Linn's career; for from 1841 to 1845 Dodge 

was the territorial delegate of Wisconsin in Congress. It is 

not, therefore, a violent presumption to believe that in the 

course of their intimate conversations, Dodge gave Linn much 

sage counsel and made suggestions that the l.atter made use 

of. It would not be strange if Dodge should urge upon Linn 

the wisdom of making use of the Iowa laws, made up as they 

were chiefly of statutes that he, Dodge, himself had helped 
to frame in the Council of Michigan, or had signed as Gov 

ernor of Wisconsin. The Iowa laws reproduced the tra 

ditional institutions and methods of administration common to 

the free States carved out of the Northwest Territory. Hence, 
it would be polite for a Missourian, in those days when slavery 

was charging the air with suspicion of everything that came 

from south of Mason's line, if he wished to secure Northern 

sentiment in favor of his bill, to urge the adoption of the 
laws of a territory like Iowa. 

Now, it is more than probable that the nature of the pro 

visions of Linn's bill had by 1843 become knowni to the pio 
neers in Oregon. 'Learning that the laws of Iowa were those 

urged for th'eir government by their staunchest friends in 

the halls of Congress, it would have been the natural and,the 

diplomatic thing, if such a suggestion is not preposterous, 

for the committee that drew up the articles for the Provis 
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ional Government that were formally adopted by the Ore 

gonians July 5, 1843, to have of set purpose adopted the laws 
of Iowa because their action would then commend itself to 
the friends of the Territory in the East. 

The attention of Judge C. B. Bellinger wa,s called to Dr. 
Herriott's paper and to the notes of Bancroft and Brown. 
The work of Judge Bellinger on the Oregon Codes, and his 

special interest in the period of the Provisional Government, 
make his statement on this miatter valuable, if not conclusive. 
He submits the following: 

"I attach no importance to the Bancroft footnote. It is a 

mere guess of the writer, and is not supported by a.ny known 
fact. If there had been such a copy as Bancroft refers to, 
it is probable tha.t the meeting of July 5, 1843, which alopted 
the laws recommended by the legislative committee appointed 
at the meeting of May 2nd preceding, would have adopted 
the New York instead of the Iowa laws. There is nothing to 

explain a change in the predeliction for the New York laws 

shown by the meeting of 1841, unless it is the fact that the 
legislative committee became possessed of the laws of the State 
of Iowa, and had no other. Brown is to be relied on rather 
than Bancroft. I knew Brown intimately. It is probable 
that Brown's authority is Gray, and Gray is the only person, 
so far as appears, who could speak from actual knowledge. 
Gray says, of the proceedings of the meeting of 1841, 'I 

query whether there was a single copy of the laws of that 
State (New York) in the country for ten years after the last 

resolution (the resolution of 1841) was passed. I know 
there was none at the time, and only a single copy of the laws 

of Iowa two years after.' Gray's History of Oregon, p. 201. 

Gra.y's statement ought to be conclusive of the matter. He 
was a member of the legislative committee of July, 1843. 

The members of that committee were, evidently without leg 

islative experience or legal knowledge. Some of the mem 
bers of the committee were opposed to sittingo with open 
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doors, because they 'did not want to expose their ignorance 
of making laws..' They feared that they 'might be ashamed 
of what they had done.' In such a ease copies of the laws of 

other States, by which to model their own acts, would be in 

valuable. They happened to have the laws of Iowa, and 
nothing else, and so these laws were adopted. They were 
adopted because of the copy which the committee possessed, 
and that was reason enough. There could be no question 
about adopting the laws of Missouri, since there wasn 't a 
copy of the laws of that State in the country at the time. 
Professor Herriott probably assumes that the framers of the 
Provisional Government of July, 1843, were mainly immi 
grants fromr the states of Iowa and Missouri, as was the case 
with reference to the population after the immigration of 
the fall of 1843. As a matter of fact, the framers of the 
original Provisional Government were missionaries, lay mem 
bers, and Rocky Mountain men, together with some of the 
representatives of the Hudson Bay Company. It is doubtful 
if either Iowa or Missouri was represented upon the legisla 
tive committee in question. Gray was a New York man, and 
was an active promoter in the organization. I believe that 
imost of the other American members of that committee were 
from New York, or other extreme Eastern States. Newell, 
one of the mountain men, was, I believe, originally from Ohio. 
The provisions of the Linn bill for the extension of the laws 
of Iowa over Oregon, were probably not known by the meni 
bers of that committee, and there is nothing to indicate that 
the question of ant.i-slavery opposition to the adoption of Ore 
gon by the General Government was ever thought of. Gray 
has undertaken to give a full report of the proceedings of the 
comniittee, and a matter of that importance, if it had been 
discussed, or even thought of, would eertainly have been re 

ferred to in the proceedings which he has reported. Anent 

Dr. Herriott's suggestion that the laws of Iowa, rather than 
those of Missouri, were adopted for fear of anti--slavery in 

fluence in opposition to the recognition of the new govern 
ment, the pro-slavery influence in Congress woul.l likely have 



150 F. L. HERRIOTT. 

been e(qually dianlgerous to the aspirations of the promoters of 
the Provisional Governmeint. It would have been the policy 
of the legislative comnmlittee to have steered between Scylla 

and Charybdis by picking out the statutes wanted, and adopt 

ing themrl as original enactments, and so avoid the danger of 

offeniding the susceptibilities of either party by showing par 

tiality for the laws of a.ny particular State. It would be in 

terestinig if a history of that lone Iowa statutes could be 

obtained. The long and short of the iuatter is, that the leg 

islative coimmittee adopted the laws of Iowa because they had 

the laws of Iowa, and no other laws." 

J. Quinn Thornton, in his "Oregon and California," (vol. 

II, p. 31) published in 1849, in mentioning reasons why or 

ganization wa,s not effected in 1841, says: "They were, too, 

without either books (excepting one copy of the Iowa 

statutes), to which to refer for assistance in fra,ming their 

laws, or a press, upon which to print them when framed." 

Doctor Herriott's first surmise seems then to have the 
strongest foundation.-EDITOR. 
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